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I. STATEMENT OF THE CASE. 
A. Nature of the Case. 
Appellants H.F. Magnuson and Coeur d'Alene Land Company (collectively refe1Ted to 
herein as "Appellants Magnuson") incorporate in full the "Nature of the Case" set forth at Section 
I.A. of their Opening Brief. 
B. Course of Proceedings. 
Appellants Magnuson incorporate herein the previously described "Course of Proceedings" 
contained at Section LB. of their Opening Brief. In addition, certain procedural developments have 
occurred since the filing of the Opening Brief which have a dispositive bearing on the issues now 
before the Court. 
Consistent with their argument to this Court, the Magnuson Appellants, joined by the 
Powderhom and Heartland Appellants ( collectively referred to herein as the "Powderhom 
Appellants" or "Powderhom"), argued to the District Court as follows: 
(!) Based upon previous case law from this Court, it was clear that Kootenai 
County's amendment to its Comprehensive Plan Land Use Map was a 
legislative act. See Burt v. City ofidaho Falls, I 05 Idaho 65, 665 P.2d I 073 
(1983). See also Cooper v. Board of County Commissioners of Ada County. 
101 Idaho 407,614 P.2d 947 (1980). 1 
(2) There is no statutory right for a direct appellate review of a County's 
legislative action in the form of an amendment to a Comprehensive Plan 
Land Use Map.2 
(3) No appellate review could be had under LC. §67-652 I because an 
amendment to a Comprehensive Plan Land Use Map did not authorize 
The argument was advanced to the District Court as is evidenced by submissions 
found at R., Vol. II, pp. 418-21. 
2 R., Vol. III, pp. 418-19. 
I 
development.3 Since an amendment to a Comprehensive Plan Land Use Map 
did not involve the issuance or denial of a permit authorizing development, 
Respondents Neighbors were not "affected persons" entitled to petition for 
judicial review under §67-6521. 
( 4) The Petition for Review filed by Neighbors sought review exclusively under 
LC. §§67-6521 (the Local Land Use Planning Act) and 67-5270 through 67-
5277 (the Idaho Administrative Procedures Act). R., Vol. I, p. 2. The 
Petition was jurisdictionally defective as "it is beyond question that [the 
County's action] was purely and exclusively a legislative act not susceptible 
to judicial review under the Idaho Administrative Procedures Act or the Local 
Land Use Planning Act.. .. "4 
Appellants Magnuson and Powderhorn advanced the same arguments to this Court in their respective 
Opening Briefs on appeal. Both Appellants Magnuson and Powderhorn requested that this Court 
award them attorney fees incurred in defending and appealing from Neighbors' patently defective 
Petition for Review. 5 
On or about April 2, 2008, the Neighbors Respondents filed their Response Brief, claiming, 
"The appeal raises interesting legal issues such as whether this amendment to the comprehensive 
plan is a legislative action not subject to judicial review." See Respondents' Opening Brief at p. 2. 
Ignoring well-established Idaho case law holding an amendment to a comprehensive plan land use 
map to be legislative, and failing to meaningfully address or distinguish the same, Respondents 
instead relied upon non-controlling authority from Colorado, Montana, Washington, and Oregon. 
See Respondents' Opening Brief at pp. 14-21. 
4 
R., Vol. III, pp. 418-19. 
R., Vol. III, p. 423. 
5 In proceedings before the District Court, Appellants Magnuson made the same 
request: "Petitioners have persisted in this action without a reasonable basis in fact or law, and an 
award of attorney fees is merited." R., Vol. III, p. 435. The Powderhorn Appellants made the same 
request to the District Court. R., Vol. III, pp. 402-04. 
2 
Approximately six days before Respondents filed their Opening Brief, wherein they claimed 
that the legislative nature of an amendment to a comprehensive plan land use map was somehow 
unclear under Idaho law, this Court entered its opinion in Giltner Dairy, LLC v. Jerome County, 
2008 Opinion No. 35 (March 27, 2008). In Giltner Dairy, this Court summarized existing Idaho law · 
as holding: 
(1) An amendment to a comprehensive plan map is legislative; 
(2) An amendment to a comprehensive plan map does not authorize development 
of the property identified therein; 
(3) Neighboring property owners are not "affected persons" entitled to judicial 
review from an amendment to a comprehensive plan map as the amendment 
does not authorize development; and 
(4) The principles set forth in subsections(!) through (3) above were so well-
established, that a Petitioner who nonetheless proceeded with a Petition for 
Review from an amendment to a comprehensive plan map would be held 
liable for the attorney fees incurred by the responding party under the 
authorities set forth in I.C. §12-121. 
On April 22, 2008, two days before the due date for the Magnuson Appellants' Reply B1ief, 
Respondents Neighbors moved the Court(!) to suspend the appeal (pursuant to IAR 13.2) and (2) 
to remand the case to the District Court pursuant to !AR 13.3. Amazingly, in the supporting 
Memorandum filed by Neighbors in support of its two (2) motions, it states: 
(1) "There was no mention in any oral argument before the District Court by any 
party of what became the legal grounds of the Giltner Dairy opinion." 
(2) "Until March 27, 2008 [the date the Giltner Dairy opinion was issued], there 
had been no reported opinion from the Idaho Supreme Court in any case 
holding that a neighboring property was not an 'affected person' entitled to 
judicial review of a comprehensive plan amendment." 
See Respondents' "Memorandum in Support of Motion for Remand" (filed April 22, 2008) at pp.2, 
3 
4-5. In actuality, as evident from the record submissions cited above, the controlling argument has 
been advanced at all stages before the District Court and this Court by Appellants Magnuson and 
Powderhorn. Moreover, the issue was so apparently well-settled that this Court deemed Giltner 
Dairy's Petition for Review (indistinguishable from the Petition for Review at issue in this 
proceeding) to be frivolous and without legal basis or foundation. If such a Petition for Review was 
frivolous in the Giltner Dairy case, it is no less frivolous here. 
Respondents have moved the Court, as detailed above, to remand the matter to the District 
Court for entry of"an order to dismiss the petition for judicial review with prejudice .... " See Motion 
for Suspension of Appeal (filed April 22, 2008) at p. 1. Respondents concede that they have stated 
no cognizable claim for the relief sought. They admit that the District Court's opinion should be 
reversed and that the Petition for Review should be dismissed with prejudice. However, having 
involved Appellants Magnuson and Powderhorn in a wholly-defective proceeding, without support 
in law or fact, for one and one-half years, they seek, through the relief suggested, to relieve 
themselves of their liability for the Appellants' attorney fees on appeal (as authorized by LC. §12-
121 and this Court's opinion in Giltner Dairy). 
C. Statement of Facts. 
Appellants Magnuson incorporate herein their "Statement ofFacts" as referenced in Section 
LC. of their Opening Brief at p. 11. 
II. ISSUES PRESENTED ON APPEAL. 
The issues presented on appeal are as previously stated by Appellants Magnuson and 
Powderhorn in their respective Opening Briefs and will not be repeated here. 
4 
III. ARGUMENT. 
A. The District Court's Judgment and Memorandum Opinion Should be Reversed 
and Vacated. 
As set fo1th more fully in the "Course of Proceedings" detailed above, in Section LB., this 
Court's subsequent issuance of the opinion in Giltner Dairy, as confirmed by the Respondents' 
concessions, supports the entry of appellate relief in the form of an order vacating the District 
Court's Judgment and the underlying Memorandum Opinion, coupled with a remand directing the 
District Court to dismiss the Petition for Review and Amended Petition for Review with prejudice. 
Through their filings of April 22, 2008, the Neighbors Respondents concede as much. 
B. The Only Remaining Issue is the Appellants' Entitlement to an Award of 
Attorney Fees and Costs on Appeal. 
Idaho Code § 12-121 authorizes an award of attorney fees to a prevailing party to an appeal 
when the appeal was defended without a reasonable basis in fact or law. See, sUL, Keller v. Rogstad, 
112 Idaho 484, 733 P.2d 705 (1987). See also Sinclair & Co. v. Gurule, 114 Idaho 362, 757 P.2d 
225 (Ct. App. 1988). 
Section 12-121 is particularly applicable to the case at bar given the fact that well-established 
Idaho law has long held that a county's amendment to its comprehensive plan land use map is 
legislative and not subject to review through a petition filed under either IDAP A or LLUP A. The 
Giltner Dairy opinion deemed the issue to be so well-established, that it found the actions of 
Petitioner Giltner Dairy, through the filing of a Petition for Review, to be frivolous, unreasonable, 
and without foundation. That holding controls here and Appellants Magnuson respectfully request 
an award of attorney fees and costs incurred on appeal as a condition and material part of any order 
hereafter entered vacating the District Court's Judgment and underlying Memorandum Opinion and 
5 
remanding the matter for entry of an order dismissing the Petition for Review and Amended Petition 
for Review with prejudice. 
C. Additional Arguments. 
Appellants Magnuson incorporate herein, to the extent still applicable given the intervening 
decision in Giltner Dai1y. the arguments advanced by Appellants Powderhom at pp. 1-20 of their 
Reply Brief. 
IV. CONCLUSION. 
This case now presents an interesting procedural posture seldom seen. In effect, the 
Respondents are moving for summary judgment, on appeal, against themselves. Their incentive for 
doing so is to attempt to avoid liability for fees incurred to date by Appellants Magnuson and 
Powderhom in pursuing relief from an ill-advised and legally-deficient Petition for Review. It now 
appears more than clear that the Neighbors Respondents ventured on a frivolous course of conduct 
with the expectation and intention of hindering and delaying the Magnuson and Powderhom 
Appellants from their land use and development efforts. Those parties need to understand that they 
can't expect to engage in frivolous ideological causes, with no legal support, reasonably and 
proximately causing affected parties (such as Magnuson and Powderhom) to incur expense, only to 
have those affected parties walk away. 
Appellants Magnuson respectfully request that this Court reverse and vacate the District 
Court's Judgment and underlying Memorandum Opinion, remand the matter to the District Court 
for entry of an order dismissing the Petition for Review and Amended Petition for Review with 
6 
prejudice, and for entry of an award of reasonable attorney fees and costs as incurred by these 
Appellants on appeal. 
fl-
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